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Appeal Decision 
Site visit made on 16 September 2019 

by Gareth Symons BSc(Hons) DipTP MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 20 September 2019 

 

Appeal Ref: APP/W1145/X/18/3219027 

Barn at ref 257020 117178, Roborough, Winkleigh, Devon EX19 8SY 

• The appeal is made under section 195 of the Town and Country Planning Act 1990 as 
amended by the Planning and Compensation Act 1991 against a refusal to grant a 
certificate of lawful use or development (LDC). 

• The appeal is made by Mrs Jeanette Folland against the decision of Torridge District 
Council. 

• The application Ref: 1/0400/2018/CPL, dated 12 April 2018, was refused by notice 
dated 22 June 2018. 

• The application was made under section 192(1)(a) of the Town and Country Planning 
Act 1990 as amended. 

• The use for which a certificate of lawful use or development is sought is change of use 

to a single dwellinghouse. 
 

 

Decision 

1. The appeal is allowed and attached to this decision is a certificate of lawful use 

describing the proposed use which is found to be lawful. 

Background and Main Issue 

2. In 2017, the appellant made an application for Prior Approval (PA) (Ref: 

1/0422/2017/AGMB) under Class Q of the Town and Country Planning (General 

Permitted Development) (England) Order 1995 (GPDO) for the change of use of 

the appeal building to a dwelling.  Although the Council issued a decision on 
that application on 25 July 2017 and refused to grant PA consent, the Council 

subsequently accepted that it had not made that determination within the 

required 56 days.  Where the PA procedure applies, the development proposed 
cannot lawfully begin until the Local Planning Authority (LPA) has confirmed 

that prior approval is not required; or the LPA gives its prior approval; or the 

period prescribed in the GPDO expires without the LPA having given or refused 

prior approval.  This application for a LDC seeks to confirm that it would now 
be lawful to carry out the change of use of the building to a dwellinghouse. 

3. The Council’s first reason for refusing the LDC is based on the proposal not 

being permitted development because a PA application has not been submitted 

for consideration by the LPA.  In its statement, the Council has referred to 

various legal judgements.  The basis of the Council’s point is that the LDC 
application should be considered in accordance with the amended GPDO and 

Planning Practice Guidance (PPG) and not the GPDO and guidance which was 

relevant when considering the earlier PA application.  I have read the Council’s 
legal opinion and the view taken by the Council that modifications to the GPDO 
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in 2018 mean that the original prior notification application is no longer 

deemed an application.   

4. I do not agree with the Council’s approach.  The Council’s case might be valid if 

it, or I, was considering an application for PA now.  However, this appeal is 

against the refusal by the Council to issue a LDC.  Under s192(1)(a) of the 
1990 Act it is open to any person to seek to ascertain whether any proposed 

use of buildings or other land would be lawful by making an application for the 

purpose to the LPA.  If, on an application under this section, the LPA is 
provided with information satisfying it that the use or operations described in 

the application would be lawful if instituted or begun at the time of the 

application, it shall issue a certificate to that effect.  The key date is therefore 

the date of the LDC application which was 12 April 2018.  I therefore need to 
look back to see whether, on that date, there are grounds to find the proposed 

use lawful.  Based on the appellant’s case, that requires me to examine the 

earlier PA application.   

5. Under relevant parts and paragraphs of the GPDO, if the LPA does not 

determine or notify the applicant of its determination within the statutory 
period from the date when it received the application, prior approval is deemed 

to be granted.  However, the proposed change of use would only be lawful if it 

was Permitted Development (PD) in the first place.  If it was, and thus the 
planning permission granted by the GPDO stands, the later amendments to the 

GPDO cannot take that away.   

6. Turning then to the Council’s second reason for refusal, planning permission 

granted by Class Q of the GPDO allows for building operations reasonably 

necessary to convert the building to a dwellinghouse.  The Council specifies 
that the building is not already suitable for conversion and it raises concerns 

about the structural supports and the potential extent of replacement walls. 

7. In view of the above, the main issue is whether the agricultural building is 

capable of functioning as a dwelling and whether the works proposed would go 

beyond what is reasonably necessary to convert it to residential use. 

Reasons 

8. The Council confirm that the structural integrity of the building is not a major 

concern.  Based on the submitted evidence, including structural reports on the 

building, and what I saw at my site visit, I agree.  In terms of the external 
walls, the appellant has clearly stated that it is not intended to replace them.  

Instead the building would be insulated internally and have plasterboard 

internal linings.  Whether or not that is common sense, that is what is stated 
would occur and there is no substantive evidence to show this could not be the 

case.  There is also nothing showing that keeping the existing walls with 

internal linings would not successfully provide suitable living accommodation.   

9. For the reasons given, the building is capable of functioning as a dwelling and 

the works do not go beyond what is reasonably necessary for its conversion to 
residential use.  Consequently, the change of use proposed in PA application 

(Ref: 1/0422/2017/AGMB) under Class Q of the GPDO was PD.  Furthermore, 

because the 56 days determination period of that PA application expired 
without the LPA having given or refused prior approval, prior approval was 

deemed to have been granted.  As such, the PA development proposed could 
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have lawfully begun.  Thus, on 12 April 2018 the proposed change of use of the 

barn to a dwellinghouse was lawful.   

Conclusion 

10. I conclude, on the evidence now available, that the Council’s refusal to grant a 

LDC in respect of the change of use to a single dwellinghouse was not well-

founded and that the appeal should succeed.  I will exercise the powers 

transferred to me under section 195(2) of the 1990 Act as amended.  

 

Gareth Symons 

INSPECTOR 
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Lawful Development Certificate 
TOWN AND COUNTRY PLANNING ACT 1990: SECTION 192 
(as amended by Section 10 of the Planning and Compensation Act 1991) 

TOWN AND COUNTRY PLANNING (DEVELOPMENT MANAGEMENT PROCEDURE) (ENGLAND) 
ORDER 2015: ARTICLE 39 

 

 

IT IS HEREBY CERTIFIED that on 12 April 2018 the use described in the First 
Schedule hereto in respect of the land specified in the Second Schedule hereto and 

edged in red on the plan attached to this certificate, was lawful within the meaning 

of section 192 of the Town and Country Planning Act 1990 (as amended), for the 

following reason: 
 

Planning permission was deemed to have been granted by virtue of Schedule 2, 

Part 3, Class Q of the Town and Country Planning (General Permitted 
Development) (England) Order 1995 following the Council’s failure to determine or 

notify the applicant of its determination of an application for prior approval for 

the change of use of the building to a dwelling (Ref: 1/0422/2017/AGMB) within 
the statutory period from the date when it received the application. 

 

 

 

Signed 

Gareth Symons 
 

INSPECTOR 

 

 

Date 20 September 2019 

Reference:  APP/W1145/X/18/3219027 

 

First Schedule 
 

Change of use to a single dwellinghouse. 

 
Second Schedule 

Barn at ref 257020 117178, Roborough, Winkleigh, Devon EX19 8SY 

 
 

 

 

 
 

 



CERTIFICATE OF LAWFULNESS FOR PLANNING PURPOSES 
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NOTES 

This certificate is issued solely for the purpose of Section 192 of the Town and 

Country Planning Act 1990 (as amended). 

It certifies that the use described in the First Schedule to take place on the land 
specified in the Second Schedule would have been lawful, on the certified date and, 

thus, was not liable to enforcement action under section 172 of the 1990 Act on 

that date. 

This certificate applies only to the extent of the use described in the First Schedule 

and to the land specified in the Second Schedule and identified on the attached 

plan.  Any use which is materially different from that described, or which relates to 
any other land, may result in a breach of planning control which is liable to 

enforcement action by the local planning authority. 

The effect of the certificate is subject to the provisions in section 192(4) of the 

1990 Act, as amended, which state that the lawfulness of a specified use or 

operation is only conclusively presumed where there has been no material change, 
before the use is instituted or the operations begun, in any of the matters which 

were relevant to the decision about lawfulness. 
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Plan 
This is the plan referred to in the Lawful Development Certificate dated: 20 September 
2019 

by Gareth Symons BSc(Hons) DipTP MRTPI 

Land at:  Barn at ref 257020 117178, Roborough, Winkleigh, Devon EX19 8SY 

Reference: APP/W1145/X/18/3219027 

Scale:  Do not scale. 
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